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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
DANNY H. NEEP,
)
)
Defendant-Appellant.
)
______________________________)

NO. 46267-2018
BONNER COUNTY NO. CR-2018-414

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Danny H. Neep pleaded guilty to two counts of unlawful possession of a firearm by a
felon. Even though the parties recommended the district court suspend the sentences and place
Mr. Neep on probation (with some disparities as to the length of the underlying sentences and
how much local jail time he would serve), the district court imposed and ordered into execution
two concurrent unified sentences of four years, with two years fixed. On appeal, Mr. Neep
asserts the district court abused its discretion when it ordered into execution his sentences.
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Statement of the Facts & Course of Proceedings
Bonner County Sheriff’s deputies received a missing person report, indicating Mr. Neep
and Mirissa Serrano had gotten into a fight and Ms. Serrano had walked into the woods, on a
United States Forest Service road in the area of Lakeview. (See Presentence Report (hereinafter,
PSI), p.3.)1 Mr. Neep reported he and Ms. Serrano had slept in his pickup truck that evening,
Ms. Serrano was already up when he awoke in the morning, and she walked into the woods and
he never saw her again. (See PSI, p.3.) He stated that he sat there all day honking his horn and
yelling, and that he heard Ms. Serrano yelling but could not understand her because she was so
far away. (See PSI, p.3.)
Mr. Neep related he left the area at one point and drove to a gas station in Rathdrum.
(See PSI, p.3.) He stated he did not call the police to report Ms. Serrano missing while he was in
Rathdrum, and he was unable to call the police when he returned to the Forest Service road
because his phone was dead. (See PSI, p.3.) A passing motorist stopped and used her cell phone
to call 911, and Mr. Neep reported what had happened. (See PSI, p.3.)
The deputies determined Mr. Neep had an active warrant out of Kootenai County, and
they arrested him and brought him to the Kootenai County Jail for booking. (See PSI, p.3.) A
search of Mr. Neep’s truck turned up two rifles. (PSI, p.3.)
The State charged Mr. Neep by Information with two counts of unlawful possession of a
firearm by a felon, felony, I.C. §§ 18-3316 and 18-310(2)(r) and (4), as well as a persistent
violator sentencing enhancement under I.C. § 19-2514. (R., pp.48-51.) Mr. Neep entered not
guilty pleas to the charges. (R., p.56.)
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All citations to “PSI” refer to the 79-page PDF version of the Presentence Report and
its attachments.
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Pursuant to a plea agreement, Mr. Neep later agreed to plead guilty to both counts of
unlawful possession of a firearm. (See R., pp.73-86; Tr., p.7, Ls.1-4.)2 The State agreed to
recommend suspended sentences, with one year of local jail time with credit for time served and
probation, and with the sentences to be served concurrently. (See R., p.86; Tr., p.7, Ls.4-9.) The
State also agreed to dismiss the persistent violator sentencing enhancement, and not pursue
federal charges. (See R., p.86; Tr., p.7, Ls.10-21.) The district court accepted Mr. Neep’s plea.
(See R., p.73; Tr., p.8, Ls.22-25.)
At the sentencing hearing, Mr. Neep recommended the district court impose a concurrent
unified sentence of four years, with two years fixed, for each count; suspend the sentences;
release him from jail with credit for time served; and place him on probation for a period of two
years. (See Tr., p.33, Ls.15-21.) The State recommended the district court impose a concurrent
unified sentence of five years, with two years fixed, for each count; suspend the sentences;
impose one year of local jail time with credit for time served; and place Mr. Neep on probation
for a period of three years. (See Tr., p.26, L.9 – p.27, L.3.)
The district court imposed a concurrent unified sentence of four years, with two years
fixed, for each count. (R., pp.95-99.)
Mr. Neep filed a Motion for Reduction of Sentence Pursuant to I.C.R. 35. (R., pp.10001.) The district court denied the motion. (R., pp.106, 112-13.) On appeal, Mr. Neep does not
challenge the denial of the Motion for Reduction of Sentence Pursuant to I.C.R. 35.
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All citations to “Tr.” refer to the 39-page PDF version of the Transcript on Appeal, which
includes the transcripts from the change of plea hearing and the sentencing hearing in this case.
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Mr. Neep filed a Notice of Appeal timely from the district court’s Judgment of
Conviction. (R., pp.107-09.)3

ISSUE
Did the district court abuse its discretion when it ordered into execution concurrent unified
sentences of four years, with two years fixed, upon Mr. Neep following his plea of guilty to two
counts of unlawful possession of a firearm?

ARGUMENT
The District Court Abused Its Discretion When It Ordered Into Execution Concurrent Unified
Sentences Of Four Years, With Two Years Fixed, Upon Mr. Neep Following His Plea Of Guilty
To Two Counts Of Unlawful Possession Of A Firearm
Mr. Neep asserts the district court abused its discretion when it ordered into execution his
two concurrent unified sentences of four years, with two years fixed, because the sentences are
excessive given any view of the facts. The district court should have instead followed the
common recommendations of the parties, by suspending the sentences and placing Mr. Neep
on probation. (See Tr., p.26, L.9 – p.27, L.3; p.33, Ls.15-21.)
Where a defendant contends that the sentencing court imposed an excessively harsh
sentence, the appellate court will conduct an independent review of the record giving “due regard
to the nature of the offense, the character of the offender, and the protection of the public
interest.” State v. Strand, 137 Idaho 457, 460 (2002).
The Idaho Supreme Court has held that, “[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
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Mr. Neep also filed a Motion for Reduction of Sentence Pursuant to I.C.R. 35. (R., pp.100-01.)
The district court denied the motion. (R., pp.106, 112-13.) The district court noted Mr. Neep
“provided no new information convincing the Court that the sentence should be reduced.”
(R., p.112.) On appeal, Mr. Neep does not challenge the denial of the Motion for Reduction of
Sentence Pursuant to I.C.R. 35.
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the sentence.” State v. Jackson, 130 Idaho 293, 294 (1997) (internal quotation marks omitted).
Mr. Neep does not assert that his sentences exceed the statutory maximum. Accordingly, in
order to show an abuse of discretion, Mr. Neep must show that in light of the governing criteria,
the sentences were excessive considering any view of the facts. Id. The governing criteria or
objectives of criminal punishment are: (1) protection of society; (2) deterrence of the individual
and the public generally; (3) the possibility of rehabilitation; and (4) punishment or retribution
for wrongdoing.

Id.

An appellate court, “[w]hen reviewing the length of a sentence . . .

consider[s] the defendant’s entire sentence.” State v. Oliver, 144 Idaho 722, 726 (2007). The
reviewing court will “presume that the fixed portion of the sentence will be the defendant’s
probable term of confinement.” Id.
“A trial court’s decision regarding whether imprisonment or probation is appropriate is
within its discretion.” State v. Reber, 138 Idaho 275, 278 (2002). When a district court’s
discretionary decision is reviewed on appeal, the appellate court conducts a multi-tiered inquiry
into (1) whether the district court correctly perceived the issue as one of discretion, (2) whether
the district court acted within the boundaries of such discretion and consistently with any legal
standards applicable to the specific choices before it, and (3) whether the district court reached
its decision by an exercise of reason. State v. Hedger, 115 Idaho 598, 600 (1989).
Before imposing and executing a sentence, a district court must consider the criteria of
I.C. § 19-2521 regarding whether a defendant should be placed on probation. See Reber, 138
Idaho at 278. “A decision to deny probation will not be deemed an abuse of discretion if it is
consistent with the criteria articulated in I.C. § 19-2521.” Id.
Mr. Neep asserts his sentences are excessive considering any view of the facts, because
the district court did not adequately consider mitigating factors. Specifically, the district court
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did not adequately consider Mr. Neep’s difficult childhood. As Mr. Neep’s counsel put it at the
sentencing hearings, “Mr. Neep had a very rough childhood.” (See Tr., p.30, Ls.10-11.) During
the presentence investigation, Mr. Neep stated his father was very stern and would beat him.
(See PSI, p.10.) He reported that one time, his father beat him for having eaten a candy bar with
a friend. (See PSI, p.10.) Mr. Neep also stated his father would beat him every Friday when he
got home from work, and on weekends. (PSI, p.10.) He reported his father hit, punched, kicked,
and choked him. (See PSI, p.11.) Even though he forgave his father later in life, Mr. Neep
stated, “he was like a monster in my eyes as a child.” (See PSI, p.10.)
Mr. Neep also reported that he started drinking when he was 12 years old, and was kicked
out of his home at the age for 14 for not wanting a haircut. (See PSI, p.10.) Afterwards, he
started skipping school and smoking marijuana. (See PSI, p.10.) He stated, “my life was very
negative growing up. I spent my younger years till 31 years old locked up.” (PSI, p.10.)
The district court also did not adequately consider Mr. Neep’s physical and mental health
issues. Defense counsel told the district court that Mr. Neep “was officially disabled in 1989 due
to multiple shoulder injuries, a learning disability, PTSD. He does have tremors in his hands as
well and he also has congestive heart failure.” (Tr., p.31, Ls.5-8.) During the presentence
investigation, Mr, Neep reported he was hit by a car in 1996 and broke his hip and femur. (See
PSI, p.16.) He also reported total shoulder replacements for both shoulders in 2010 and 2011.
(PSI, p.16.)

Mr. Neep had been prescribed several medications for blood pressure and

cholesterol. (See PSI, pp.15-16.) Further, while Mr. Neep did not have any mental health
diagnoses, he described feeling depression and anxiety. (See PSI, p.16.)
Additionally, the district court did not give adequate consideration to Mr. Neep’s remorse
and acceptance of responsibility. Although Mr. Neep expressed that he had thought he could

6

possess the guns for hunting, he also stated in the presentence investigation questionnaire, “I am
sorry now I had the guns but I [thought] I could hunt in Idaho. I never want to see a gun ever
again.” (See PSI, p.4.) He also stated, “I feel that if I filled out the proper paper work I wouldn’t
be in jail. Now I wish I never had a gun and don’t ever want another gun.” (PSI, p.4.) At the
sentencing hearing, Mr. Neep told the district court, “I’m sorry for what I’ve done. And if given
a chance, I can do probation and do it right. And I just want to say I’m sorry for what I’ve
done.” (Tr., p.34, Ls.11-14.)
Because the district court did not adequately consider the above mitigating factors, the
sentences ordered into execution by the district court are excessive considering any view of the
facts.

Thus, Mr. Neep asserts the district court abused its discretion when it ordered into

execution the sentences rather than follow the parties’ recommendations by suspending the
sentences and placing him on probation.

CONCLUSION
For the above reasons, Mr. Neep respectfully requests that this Court reduce his sentences
as it deems appropriate.
DATED this 19th day of December, 2018.

/s/ Ben P. McGreevy
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
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